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THE COMPTROLLEN OENENAL
DECIZION OF THE UNITED BTATES
’ WABHINOTON, D.T. QOUBaAnR .
FIiLE: n-iauao CATE: Jemvery 27, 1977

MATTER OF: A. C, Ball Comp:my

DIBESY:

1. GAO'will pot disturb contractir 7 officer's determina-
tion that proepective contractor was nonresponsible !
due to lack of tenacity and perséverance based on ‘
poor periormance on recent contracts since finding
was not unreuonnble.

2. Although contrncting ‘wfficer erroneously mailed
deteimination’of bidder's nonreaponsibﬂlty ag.to
tenacity and perscverance:to wrong SBI} reglonal
office, SBA's failure to appeal that’ defermlnnuon
may not be blamed on confraciing officér where
detennhmtion was raceived by proper SBA office
prior to award. Record shows that profester.y Was
denied opportunity to have SBA ippeal contractlng
officer's determination because SBA spaciaiist

""“handling such appeals was on leave when referral

was received and not because contracting officer
mailed determination to wrong SBA office.

Ay Ca- Ball Compnn (Ball) protesta the re ection of its bid on
invitation for hids (IFB) No. N00123-76-B-1409 which was issued
by the Naval Regional Procurement Otﬁce {(NRPQO), Long Beach,
California. -

. ThHe IFB’ ca]led Tor: ‘the. fabrication and delwery of 70 Surf
Traveling Activitéd Rétotcly (STAR) devices to be used during
the replenishment of ships at sea, with an option for an additional
30 unita.. The contracting officer re;ected Bail's low bid of

$204, 435° ai'ter a finding that-Ball was nonresponsible due'toa
lack of tenacity and persevernnce causing poor performance on
two 'previous contrncta for the same-‘devicea. The contracting
officer then sought fo’ notify the cognix‘.'\t regional office of the
Small Biisiness Admifiistration (SBA) pursuant to Armed Services
Procurenient Regldation (ASPR) § 1-705, 4(c), but on July 8, 1978
mistakenly sent the notice to the SBA office inn Los Angeles rather
than the SBA office in San Francisco in which district Ball was
located. Upon expiration of the § day period for an SBA notice
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of intent to appeal the contnctzng o!'ﬂcer'n detcrmtnntlon to the

head of the procuring activity (see  ASPR 1-703, é(c)(vi)), awerd
was made on July 23, to the next highes' bidder for 6238. 641,

Thereafter, on July 30, 1876, the SEA office in ban Franciaco
wrote to the contracting ofﬁcer stating that although it did not
receive the NRPO referral until July 14, which was after the.
expiration of the 5 day period, it disagreed with the contracting
officer's determination because Ball's quality control system had
only minor problems and the bilateral modifications extending
the delivery dates of the prevmus contracts for consideration
should have ''cleared the air" with regard to the delivery
deliquencies.

. The record 1ndicntes= that on one of‘f'he prevlous contracts for
the game de\;tce, ‘Ball‘deliveread 21 months after the delivery date
or. 1gina11y specifxed ‘While most *of-the 21 months were covered

by contract ,modtﬁcatxons. all of the' extensions were granted
because of Ball's fndbility to meet the required delivery dates.
Alliof the devices delivéred were deficient and did not’ mcet the.-.
specifications despite the walvers and deviations granted thereto
by NRPO. Some of the devices were accepted ona nonconforming
basis and others’had to be seént to another contractor for correction
of the defects before acceptance. Ball acknowledges the late deliv-
eries bt attributes them’ latgely to errors and ambiguities in the
drawings by NRPO, which were changed prior to the next procure-
ment-to eliminate thie problems which it had encountered with them,
B2ll contends that all of the devices met the ~ontract specifications
when they were shipped

The| dehvr'ry da.tc«of the Jmore ) recent u..ontract had to be extended
for three months. At the time of the determination’of nonresponm-
bility in‘the instant cage, it appeared to the contracting officer that
the extended date would not be met. Brll also acknowledgea late
delivery omthis contrait but points out ‘that © ‘ew ‘tooling,purchased
or manufactured to improve its capabﬂity, ‘causcd some of thn delay
as did its efforts to obtzin new suppliers. Ball contends that these
efforts and its rapid relccation after its plant burned proves its
tenncity and perseverance and would have insured timely delivery
on tlns pProcurement,

While no pre-award s\urvey was madc with rcgcrd to thia procure-
ment, the contracting c/fiter had“available a pre-award survey report,
dated two weeks prior to the bid opening, which recommended; against
an award to Bsll of a smaller contract because of an unsatisfactory
quality assurance capability, Ball points out that the SBA investiga-
tion of its quality assurance program revealed only minor problems
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and taat the SBA iuu?d e Cerﬂtk:ete ot Co:npetenc ¥ on that program
on'July 21, 1876, In:addition, Ball contends that the quality assur-
snce deficiéncies resulted from its request to have the Government's
quality representatives removed from the phnt and that since theis
replacement, no deficiencies have been reported Although quality
control problems would normally rela.te {0 capacity rather than
tenacity and perneverance. they would,i1in, either case, concern
respongibility. We believe that 'the contrs c“ing officer's determina-
tion of nonreaponu!bility did not 1 est, in’ ehy significant degree, upon

the quality problems of Ball. The contracting officer posgessed sub--

stantial evidence of Ball's delivery problems.

Recogniztng that the’deternunation of j;' prospective contractor's
responsibility is primarily the functionii:¢ fhe procuring activity
and {8 necesgarily.a matter of judgment involving a congideratlie
dezree of discrction, this Office ‘will not disturb a determination
of nonreeponsibﬂity due 1o a lack of tenacity and perseverance
when the record provides a reasonable basis for guch determina-

tion. KennedE Van & Storage Compsiy, Inc., B-180873, June 19,

. Whue Ball’ contends that the dellvery oroblemn encountered on
. the, earlier; contracts were ceueed by defective Government
epeciﬁcatione. the contracting otﬂcer points out that' had' th-=
probleme experienced been ‘wholly with, Government: speciflcations.
the contractor would not ‘have been re?mired to provide congideration
for: enpped delivery’ echedu.lee. In add: twn. ‘the contractmg ‘officer
notem.,es indicated.above, - that a secord’ contrac‘tor was needed

;réwork ‘the:submitied miterisls before they reached an acceptable
Jevegand that: this work was performed for' the contractor's account
(aithoigh the ‘contractor does dispute theae charges) It may be,
.28 Ball states*" ‘that its’ rapid ‘plant reloca.txon and its efforts to
obtain new 'stippliers and‘improved’ capability indicate that the firm
is ma.lung attempts to nieet it contractusl obligations. However,
the fact remains that dehvery troubles have continued to plague
‘Ball in its more recent contract. Under these circumstances,
we cannot say that the determination that Ball liicked tenacity
and perseverance was arbitrary or was made without a reasonable
baeis. .

e, -\\

Finally, 1t ia clear tbat Ball was denied the opportunity to have
"the SBA’ H.mely appeal the' contracting officer's determination, ASPR
$ 1-705. 4(c)(v:l) requires that a determination that a 'small business
is nonresponsible cue to a luck of tenacity'and perseverance be
supported by substantial evidence documented in the contract file
and that this evidence be forwarded for review to the SBA. If the
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SBA disagrees with the determination, it lhould ‘notify the pricuring
agency within 5 working days of its intent to apjiesl. The final
decision on the apperal is made by the hend of the procuring activity.

SBA San Francisco states that it would have appeuled the deter-

mination in this case if the contracting officer's July 8 referral
had not been originally sent to its L.os Angé¢ies office, SBA expiains
that by July 14, when the referral was received in San Francisco,

"our specialist in these matters, who is algo very knowledgeable
of the A, C. Ball Co., most certainly would have appealed
[the] decision in this matter; as it turned out, our specialist
had been on leave since July 14, 1876."

It seerns to us, however, that SBA B failure to file a timely
appeal may not be juatifiably explained on ti/a basis that its specia-
list was on leave. Silice‘the contracting ‘officer's referral was
received by SBA San Franciscc prior tothe July 23 award date,

we believe that SBA could have t.cted on the referral in'a timely
manner not withstanding the erroneous mailing of the referral,
Therefore, we must conclude that the blame for SBA's failure to
file a tiinely appeal does not rest with the contracting officer,

Accordingly, the protest is ‘denfed.

/%’ PRy 41 1a.

Deputy Comptrolier General
of the United Ststes






